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TO: DISTRICT ATTORNEY AND CLERK OF THE COURT



PLEASE TAKE NOTICE, that before the assigned trial department in the above-entitled matter, [Defendant], through counsel, moves in limine that this court hold a hearing outside the presence of the jury, pursuant to Evidence Code sections 352.2 and 402, before the prosecution be allowed to introduce any form of creative expression, such as rap lyrics and/or music videos, into evidence. Under section 352.2, before such creative expression may be admitted, the court must determine the probative value, if any, and consider whether admission will introduce bias, particularly racial bias, into the proceedings or otherwise cause undue prejudice.
MEMORANDUM OF POINTS AND AUTHORITIES


The Decriminalizing Artistic Expression Act (hereinafter “AB 2799”), effective January 1, 2023, was signed into law by California Governor Newsom on September 30, 2022, to “provide a framework by which courts can ensure that the use of an accused person’s creative expression will not be used to introduce stereotypes or activate bias against the defendant, nor as character or propensity evidence.” (Assem. Bill No. 2799, Stats. 2022, ch. 973, § 1, subd. (b).)  The Legislature specifically found, based on a substantial body of research, that the evidentiary introduction of rap lyrics presents a significant risk of unfair prejudice. (Id. at subd. (a).)  


AB 2799 added section 352.2 to the Evidence Code, which requires trial courts to conduct a balancing test in any criminal proceeding where a party seeks to admit creative expression, such as rap lyrics or music videos, as evidence. The statute defines creative expression as “the expression or application of creativity or imagination in the production or arrangement of forms, sounds, words, movements, or symbols, including, but not limited to, music, dance, performance art, visual art, poetry, literature, film, and other such objects or media.” (Evid. Cod § 352.2, subd. (c).) 


When the prosecution seeks to introduce creative expression into evidence, the trial court must hold a hearing outside the presence of the jury, pursuant to section 402, to determine the probative value, if any, of such expression and whether there will be undue prejudice.  Probative value under section 352.2 expands the standard section 352 considerations by requiring the court make additional enumerated factual determinations. The court must determine whether the creative expression (1) “was created near in time to the charged crime or crimes;” (2) “bears a sufficient level of similarity to the charged crime or crimes;” or (3) “includes factual detail not otherwise publicly available.” (Evid. Code § 352.2, subd. (a).) Creative expression that does not meet at least one of these requirements has “minimal” probative value as a matter of law. (Ibid.)

Further, the court must balance any probative value against the risk of substantial danger of undue prejudice, which “includes, but is not limited to, the possibility that the trier of fact will, in violation of Section 1101, treat the expression as evidence of the defendant’s propensity for violence or general criminal disposition.” (Evid. Code § 352.2, subd. (a)(2).) The court must also consider “the possibility that the evidence will explicitly or implicitly inject racial bias into the proceedings.” (Ibid.)  

A. LACK OF PROBATIVE VALUE.

The [rap lyrics and videos] in question were not created near in time to the charged crime or crimes, do not bear a sufficient level of similarity to the charged crime or crimes, and do not include factual details not otherwise publicly available. (See Evid. Code § 352.2, subd. (a).)  [Insert additional case-specific details.]

Rap has genre conventions that preclude attempts to interpret lyrics literally. These conventions and complexities comprise common tropes, themes, and traditions including metaphor, collective knowledge, role play, rap battles, braggadocio, challenging social norms, as well as themes of violence and hypermasculinity. (See Nicholas Stoia, Kyle Adams, & Kevin Drakulich, Rap Lyrics as Evidence: What Can Music Theory Tell Us? 8 Race & Justice 330 (2018); Andrea L. Dennis, Poetic (In)Justice? Rap lyrics as Art, Life, and Criminal Evidence, 31 Colum. J.L. & Arts 1, 4 (2007).)


The rap lyrics sought to be introduced by the prosecution here reflect common tropes in rap music and should not be taken literally. The rap industry recognizes a successful commercial strategy wherein rap lyrics include images of violence and/or weapons. As a result of commercialization and industry norms, artist images are constructed and marketed for maximal financial profit and the images that are often the most marketable are those of “stereotypical gangster, thug, outlaw.” (Dennis, supra, Poetic (In)Justice? at p. 18.) Audiences appreciate those characters because they “invoke[ ] stereotypical, popular images.” (Ibid.) Because of these capitalist pressures and audience preferences, references to violence, weapons, or gang activity are extremely common in rap music and should not be attributed to a defendant’s personal experience or as evidence of the commission of a particular charged crime.

Defendant’s rap music is not evidence of knowledge, motive, or identity. Rap is an art form and rap artists employ common rhetorical devices such as metaphor, wordplay, and allusion, and conventional poetic techniques such as rhyme and meter. Therefore, lyrics are not necessarily indicative of any personal knowledge or sentiment. As the Supreme Court reasoned with respect to rap lyrics, “‘the words were merely rap lyrics. No reason appears to assume they relate actual events…’” (People v. Melendez (2016) 2 Cal.5th 1, 24, italics added.) 

There is a genre convention among rap artists to operate under a persona or stage name that is distinct from their true self. Recognizing the industry norm of “keeping it real,” (see (Dennis, supra, Poetic (In)Justice? at p. 19-20,) which pressures artists to validate and portray their rap character in real life, such expressions must be contextualized: much like method acting, using an persona as a rap artist is part of the art form. The near-universal use of stage names within rap music is the clearest signal that rap artists are fashioning a character. (Charis E. Kubrin and Erik Nielson, Rap on Trial, 4 Race and Justice 185, 197 (2014).) Even if a rap artist is outwardly professing that they are living a certain lifestyle, it is impossible to tell simply from rap lyrics, music videos and social media who is being ‘real’ and who is presenting a fictional criminal persona seeking fame and financial success. “Keeping it real” is a genre convention that is ubiquitous in rap. (Ibid.) 

Furthermore, jurors who are not familiar with the genre may not know to separate a rap artist’s actual life from the pop culture image he seeks to project as an artist. Specifically, amateur rap artists typically imitate a popular portrayal of gangsters, where depictions of criminal activity or violence are fictional with little to no probative value. When prosecutors equate a defendant’s rap lyrics to an autobiographical confession, audiences that are “unfamiliar with rappers’ complex and creative manipulation of identity, both on and off the stage . . . can easily begin to conflate artist with character and fiction with fact.” (Kubrin and Nielson, supra, Rap on Trial, at p. 197.)  These fundamental characteristics make rap particularly susceptible to misinterpretation and mischaracterization, even while rap artists routinely use recognizable literary and poetic techniques. 

Nearly 20 years ago, the California Supreme Court recognized that “musical lyrics and poetic conventions” are “figurative expressions,” which “are not intended to be and should not be read literally on their face, nor judged by a standard of prose oratory.” (In re George T. (2004) 33 Cal. 4th 620, 636-37 (internal citations omitted).)  More recently, the Court of Appeal used this standard to reject a prosecutor’s argument that rap lyrics are inherently distinguishable from statements made in other contexts. (People v. Coneal (2019) 41 Cal. App.5th 951, 968.) Rather, the court held, “[a]bsent some meaningful method to determine which lyrics represent real versus made up events, or some persuasive basis to construe specific lyrics literally, the probative value of lyrics as evidence of their literal truth is minimal.” (Id.) Thus, to have any probative value, rap lyrics must be sufficiently corroborated by other evidence.” (Id. at p. 969.)     
B. SUBSTANTIAL DANGER OF UNDUE PREJUDICE. 

In enacting AB 2799, the Legislature, “recognize[d] that the use of rap lyrics and other creative expression as circumstantial evidence of motive or intent is not a sufficient justification to overcome substantial evidence that the introduction of rap lyrics creates a substantial risk of unfair prejudice.” (Assem. Bill No. 2799, Stats. 2022, ch. 973, § 1, subd. (b).) Part of why introduction of rap music evidence is uniquely and unfairly prejudicial is because doing so creates a link between Black defendants and violence in the minds of jurors which invokes deep-seated negative racial stereotypes that have long been a major part of the American racial imagination.

Rap as a genre “emerged from the streets of inner-city neighborhoods, ostensibly as a reflection of the hopes, concerns, and aspirations of urban black youth.” (Charis E. Kubrin, Gangstas, Thugs, and Hustlas: Identity and the Code of the Street in Rap Music, 52 Social Problems 360, 360 (2005).) By the early 1990s, the music style that began to be referred to in media as “gangsta rap” – “which glorified blacks as criminals, pimps, pushers, prostitutes, and gangsters” – developed as the leading type of rap music. (Ibid.) As a result, the genre became essentially synonymous with black crime, violence, and experience with the criminal legal system. While rap artists began tactically including references to guns and other forms of violence in their music as an indicator of power and dominance, jurors without an understanding of this historical and cultural context, along with genre conventions described above, likely will equate an individual defendant’s lyrics to evidence of their actual interest, motive, and action. (Id. at p. 363.) 


Multiple published academic studies have affirmed the existence of this underlying bias. Over two decades of research has shown that mere association with rap music creates a strong negative bias in jurors and that violent rap lyrics are uniquely viewed as threatening, offensive, dangerous, and literal compared to violent lyrics from other genres.
1. Propensity Evidence


Rap lyrics exert a “significant prejudicial impact on the evaluation of a person,” including the perception that “authoring gangsta’ rap lyrics vies with being charged with murder.” (Stuart Fischoff, Gangsta’ Rap and a Murder in Bakersfield, 29 Journal of Applied Social Psychology 795, 795-805 (1999).) As discussed above, the artistic conventions of rap music make its lyrics a particularly ambiguous art form. Academic research on outgroup bias shows that white jurors rate the culpability of Black defendants more strongly than white defendants when evidence is ambiguous. (Elizabeth Ingriselli, Note, Mitigating Jurors Racial Biases: The Effects of Content and Timing of Jury Instructions, 124 Yale L.J. 1690, 1708 (2015).)

Rap evidence, like gang evidence, is extremely prejudicial, and its admission creates a high risk of an unfair trial. (See People v. Ramirez 244 Cal.App.4th 800 [holding that erroneous denial of 995 for gang allegations resulted in admission of prejudicial gang evidence which likely impacted verdicts on underlying offense].) Indeed, the California Court of Appeal has held that lyrics presenting images of violence – even if an accurate portrayals of the defendant – “pose[ ] a significant danger that the jury will use it as evidence of [their] violent character and criminal propensity in violation of Evidence Code section 1101, subdivision (a).” (Coneal, supra, 41 Cal. App. 5th at p. 971.)  There is a high risk that the rap music evidence proffered by the government against the defendant in this case would be impermissibly used in exactly this manner. 

Many published studies confirm these findings. Social science research, including experimental studies, in published academic articles is proper evidence for this Court to consider in the section 402 hearing requested by the defense. AB 2799 explicitly requires that trial courts “shall” consider “[e]xperimental or social science research demonstrating that the introduction of a particular type of expression explicitly or implicitly introduces racial bias into the proceedings.” (Evid. Code § 352.2, subd. (b)(2).)  Establishing precedent for requiring trial courts to consider social science and experimental research, the United States Supreme Court recognized the applicability of social science research to the criminal legal system in holding that juveniles could not be subjected to automatic life without parole in Miller v. Alabama. ((2012) 567 U.S. 460, 471 fn. 5.)


Starting in the late 1990s, studies have found lyrics labeled as “rap” to be evaluated as offensive, less artistic, and more threatening compared to when those same lyrics were labeled as “country,” or “folk.” (Carrie Fried, Who’s Afraid of Rap? Differential Reactions to Music Lyrics, 29 Journal of Applied Social Psychology 705, 705–721 (1999).) These results were confirmed and extended twenty years later in a study which concluded that lyrics labeled as “rap” were considered more offensive, in need of greater regulation, and judged as more literal and autobiographical compared to when they were labeled as “country.” (Adam Dunbar, Charis E. Kubrin, & Nicholas Scurich, The Threatening Nature of ‘Rap’ Music, 22 Psych. Pub. Policy & Law 280, 286 (2016)).)  Dunbar et al. found that participants who were told the lyrics were rap assumed the songwriter was more likely to be violent and involved in criminal activity compared to songwriters in the country or heavy metal genres. (Ibid.) In a related study, Stuart Fischoff found that study participants were more likely to form a negative opinion of artists who were merely associated with having written rap lyrics. (Stuart P. Fishoff, The Gangsta’ Rap and a Murder in Bakersfield, 29 J. Applied. Soc. Psych. 795 (1999).) Study participants believed that a defendant who had authored rap lyrics was more likely to commit murder than an identical defendant who had not authored rap lyrics.

When a defendant’s rap lyrics are admitted as evidence that a defendant has committed the violence portrayed in the lyrics, the social science establishes that there is a real and substantial threat that the trier of fact will treat the creative expression as propensity for violence and other negative traits stereotypically associated with Black men. In the context of criminal trial, prosecutors regularly utilize rhetoric to “paint a picture” of the defendant at the time of the crime that “satisf[ies] juror expectations—both conscious and unconscious,” which, in the case of a Black defendant, always implicates implicit racial stereotypes. (Dennis, supra, Poetic (In)Justice? at p. 29). Unable to separate the music genre from its racial underpinnings, if the prosecution is permitted to admit the defendant’s rap lyrics as evidence, negative assumptions about his character and propensity for violence will unfairly infect the proceedings.
2. Injection of Implicit Bias


Building upon the research on negative societal views of rap music and rap artists, social scientists have also studied the impact of race on such biases. Carrie Fried found that when study participants were presented with violent lyrics and songwriters were identified as Black, the audience was more likely to perceive their lyrics as offensive than when the artist identified as white. (Carrie B. Fried, Bad Rap for Rap: Bias in Reactions to Music Lyrics, 26 Journal of Applied Social Psychology 2135, 2140-41 (1996).) This indicates that respondents not only perceived rap lyrics as more violent, but also inherently stereotyped rap artists – viewing Black musicians as more inherently dangerous or offensive than their identical white counterparts. In a follow-up study, Dunbar and Kubrin found that when study participants were told that violent lyrics came from a rap song, over 80% of participants assumed the rap artist was Black, showing an extremely strong societal correlation of rap music with Black culture. (Adam Dunbar & Charis E. Kubrin, Imagining Violent Criminals: An Experimental Investigation of Music Stereotypes and Character Judgments, 14 J. Experimental Criminology 507 (2018).) Study participants who imagined the songwriter to be Black indicated a higher bad character score, including that the individual was more likely to have a criminal history and be a member of a gang, than participants who imagined the songwriter to be white. (Ibid.)

These studies indicate the majority of the jury pool is likely to be biased against rap as a genre, rap artists, and rap lyrics – likely because of the inherent stereotypes that relate to the racialization of rap music, its status as a Black cultural form, and implicit anti-Black bias. To explain this phenomenon, social scientists have found, in a courtroom proceeding, individuals “run the risk of developing confirmatory bias or the tendency to favor information that confirms their preconceptions or beliefs regardless of whether the information is true.” (Kubrin and Nielson, supra, Rap on Trial, at p. 200.) Given jury members hold stereotypical beliefs about Black individuals, rap artists, and rap as a genre, admitting rap lyrics “constitutes a pernicious tactic that plays upon and perpetuates enduring stereotypes about the inherent criminality of young men of color; the lyrics must be true because what is written ‘fits’ with what we ‘know’ about criminals, where they come from, and what they look like.” (Id. at p. 201.) Thus, admission of rap music evidence by the prosecution will inject implicit racial bias into this case.
3. Section 352 Analysis


In addition to the section 352.2 analysis, this court must engage in the classic section 352 analysis, which further indicates that exclusion of creative expression evidence is required in this case. “[J]urors who are not rap literate (and thus not likely the intended audience for the lyrics) may judge lyrics to be substantially more threatening than those who are rap literate and may be influenced by racial stereotypes about rap music.” (Stoia et al., supra What Can Music Theory Tell Us? at p. 29 n. 3.) Thus, there is a strong possibility that members of the jury will be influenced by their stereotype biases, as rap is particularly susceptible to misinterpretation because of its use of Black vernacular slang, and its tendency to create new words and attribute varied meanings to common words. Therefore, there is a high probability that admission of rap music evidence will necessitate undue consumption of time and create substantial danger of confusing the issues or of misleading the jury. (Evid. Code §352.)
C. VIOLATION OF PENAL CODE SECTION 745, THE CALIFORNIA RACIAL JUSTICE ACT.


 The Racial Justice Act, Penal Code section 745, subdivision (a) provides that “[t]he state shall not seek or obtain a criminal conviction or seek, obtain, or impose a sentence on the basis of race, ethnicity, or national origin. The Act is violated if, “(2) During the defendant’s trial, in court and during the proceedings, the judge, an attorney in the case, a law enforcement officer involved in the case, an expert witness, or juror, used racially discriminatory language about the defendant’s race, ethnicity, or national origin, or otherwise exhibited bias or animus towards the defendant because of the defendant’s race, ethnicity, or national origin, whether or not purposeful. . .” (Pen. Code §745, italics added.)  This includes implicit or unconscious bias, because “[i]mplicit bias, although often unintentional and unconscious, may inject racism and unfairness into proceedings similar to intentional bias.” (Pen. Code §745, subd. (2)(i).) 

Pursuant to the Racial Justice Act, “racially discriminatory language” is “language that, to an objective observer, explicitly or implicitly appeals to racial bias, including, but not limited to, racially charged or racially coded language, language that compares the defendant to an animal, or language that references the defendant’s physical appearance, culture, ethnicity, or national origin.” (Pen. Code §745.) Use of racialized terms by the prosecutor and/or police witnesses, such as slang terms found in rap lyrics, which are closely associated with Black language and stereotypes, may prime jurors’ implicit bias by invoking negative stereotypes of Black men as inherently dangerous and violent.

Defendant [name] is [race/ethnicity].  Introduction of their rap music as evidence will violate the Racial Justice Act, because, more likely than not, introduction of such evidence constitutes an exhibition of bias against defendant based on the defendant’s race. When prosecutors argue that rap lyrics and music videos may be viewed by the jury as inculpatory statements and confessions – to show circumstantial proof of criminal acts, motives, or intent, and to show membership in or affiliation with a gang – doing so triggers deep-seated racial prejudices and invokes preconceived stereotypes about rap music and about young men of color, as discussed in Section B. above. 

Exposing the jury to rap lyrics, which contain violent imagery written by Black men, creates the risk that juror’s implicit biases against rap music will be triggered. The implicit biases against rap are inherently linked to Black artists and negative societal character evaluations of such artists, who are stereotypically evaluated as less intelligent, more likely to engage in crime, and more likely to be part of a gang. Prosecution use of rap lyrics and videos to attempt to tie defendants to gangs, violence, or lawless behavior has a racially discriminatory impact on the fairness of trial by priming the jury for racial bias based on stereotypes of African American men as violent.
 There is no requirement that a defendant establish that a Racial Justice Act violation prejudiced the outcome of the proceedings. Thus, irrespective of any claim of relevance or probative value, the proffered creative expression, which would exhibit racial bias through invoking negative stereotypes, must be excluded.

CONCLUSION

For the above reasons, defendant respectfully requests the court hold a section 402 hearing and exclude all creative expression evidence from being presented against defendant in the trial in this matter.

Dated: [Date] 






Respectfully submitted



__________________________


[Name of Attorney]


Attorney for [Defendant]
� All further statutory references are to the Cal. Evidence Code, unless otherwise indicated.


� Though not binding precedent on this Court, an unpublished opinion by Judge Maier of the Contra Costa Superior Court held that the Racial Justice Act was violated on this basis. (People v. Gary Bryant, Contra Costa Superior Court docket 5-152003-0, October 3, 2022, Order Granting Motion for New Trial Pursuant to Pen. Code § 745 of the Racial Justice Act.





